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Late Shri Rajinder Kumar Manchanda
IN THE INCOME TAX APPELLATE TRIBUNAL
(DELHI BENCH: ‘F’: NEW DELHI)

BEFORE SHRI AMIT SHUKLA, JUDICIAL MEMBER
AND
SHRI ANADEE NATH MISSHRA, ACCOUNTANT MEMBER

ITA No:- 855/Del/2017
(Assessment Year: 2011-12)

Late Shri Rajinder Kumar Income Tax Officer,
Manchanda, Vs. | Ward-35(1),
Legal Heir Smt. Rajni New Delhi.
Manchanda,
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PAN No: AAFPM1662D
APPELLANT RESPONDENT
Assessee by : None
Revenue by : Shri Surender Pal, Sr. DR
ORDER

PER ANADEE NATH MISSHRA, AM

[A] This appeal has been filed by the assessee against the impugned appellate order
dated 14.09.2016 passed by Learned Commissioner of Income Tax (Appeals)-19, New
Delhi, [in short, "Ld.CIT(A)"] pertaining to Assessment Year 2011-12. The Assessee has
raised following grounds of appeal:-

"1. That on facts and circumstances of the case and in law, the Ld. CIT(A) erred in

not concluding that the finding of Ld. ITO were erroneous in law, contrary to facts

and were based on mere surmises and conjectures.
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2. That on facts and circumstances of the case and in law, the Ld. ITO have erred
in making Addition of INR 10,11,150 to the Income of the Assessee for
disallowance of indexation cost of improvement in the Assessment Year 2011-12
wherein infact the sale transaction has taken place during the Assessment Year
2009-10

3. That on facts and circumstances of the case and in law, the Ld. CIT(A) erred in
not concluding that the transfer under section 2(47) of the aforesaid property in
relation to the addition of INR 10,11,150 to the income of the Assessee for
disallowance of indexation cost of improvement took place in the Assessment Year
2009-10

4. That on facts and circumstances of the case and in law, the Ld. CIT(A) failed to
appreciate the fact that the assessee has transferred the property on 3/12/2008 by
an collaboration agreement, existing structure was demolished and a four storey
house was constructed therein by the builder. The possession was duly transferred
on 03/12/2008 by the Assessee to the Builder by way of collaboration agreement.
That consideration has passed on 3/12/2008 as a right to have one floor and 25 %
share in the plot which is undivided share. Accordingly transfer under section 2(47)
of the aforesaid property took place in the Assessment Year 2009-10.

5. That on facts and circumstances of the case and in law, the Ld. CIT(A) erred in
not concluding that no tax liability arises in the present relevant Asst. Year 2011-12
as the transfer under section 2(47) of the aforesaid property took place in the
Assessment Year 2009-10.

6. The Appellant prays that the addition/ disallowance of Rs. 10,11,150 made to
the income of the Assessee for disallowance Of indexation cost of improvement
took place in the Assessment Year 2009-10 by the Ld ITO be deleted

The above grounds are without prejudice to each other
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The Appellant craves leave to alter, amend, or withdraw all or any of Grounds of
Objections contained herein or add any further grounds as may be considered

necessary either before or during the hearing of objections”

[B] Vide Assessment Order dated 04.03.2014 passed under Section 144 of the
Income Tax Act, 1961 (in short “the I.T. Act”). The relevant portion of the Assessment

Order dated 04.03.2014 is reproduced as under:-

“

2)  During the course of assessment proceeding the AQ was required to examine the taxability of sale
of property as reported in AIR. As per the AIR infonnation ‘the assessee has sold the immovable -
properties amounting to Rs. 55,00,000/- on- 06/07/2010, ‘Rs. 50,50,000~- on' 07/06/2010 and
Rs. 50,00,000/~ on 14/01/2Q11. In this regard, the AR of the assesses was asked to file the relevant details
i.e. copy of sale deed and purchase deed thereof along with computatlon of capital gain on sale of
properties during the financial year 2010-11. The AR of the assessee stated that the assessee was owing a -
house at C-193 Vivek Vihar, Delhi which was occupied by him for residential purpose. The assessee
entered intg g collaboration agreement with builder and stipulation of the collaboration agresment was
that the builder shall build four storey house on the said plot arid shall be entitled to own first floor
residential flats in house of construction expenses. That in term of the aforesaid agreement the builder
build the four storey house and one floor was got registered by the assessee in the name of the builder
and one floor was sold by the assessee during the life time and capital gain computed thereon was duly
a’eposzfed under capital gain account claiming exemption w/s S4E of the Income Tax Act. Copy of same is
Eﬁgﬂofé‘da T?us IS ﬁzrther inform you that a fraud was comm:!ted agamst the assessee by a tenant who got
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the property registered in his name ﬁ‘audm‘emiy The Hon'ble !—lﬁg}z Court of Delhi is seized with matter.
Copy of inirim order of the Hon'ble High Court of Delhi.is filed herewith. The AR of the assgssee filed
the computation of capital gain and copy of sale deed and cqnw:yance deed thereof,

3) Further, on perusal of de;tailsunformatton, a notice w/s 142(1) along with Show Cause notloe
dated 19/02/2014 was issued to Smt. R_a\m Manchanda, fhP ]Poﬂl helr of Sh. Ranndﬂ* Klm‘_ral‘ M,angha_nda_

Qatial EEALES aelicl 10 i ala, 1C11 w211 Do IR0 LWL

the assessee to comply on or before 26:’02!2014 that why the pmposed additions should not.be made
accordingly on the following grounds:-

0. As per the AIR information received in this office you have sold the immovable properties gmounting o
Re. 55,00,000/- on 06/07/2010, Rs. 50,50.000/- and Rs. 50,00,000/- on 14/01/2011. However, as per the computation of
capilal gain you have taken the cost of sale consideration of 2 flats amounting to Rs. 1,05,50,000/- instead of sale of

" threg floors amounting to Rs. 1,55,50,000/-. In this difference of amount, it is stated that the third floor in
C-193, Vivek Vihar, Delhi was not sold by you but actually sold fraudylently by your tenant on 31.01.2011 and the
malter is pending before the Honorable High Court of Delhi, As it is also stated that, the registry, of third flogr of

. C-193, Vivek Vihar Delhi which is fraudulently sold by your tenant on 31.01.2011 is not cancelled by the Hondrable
High Court as on date and the matter is still under mvestlgatlon Thus, why the proposed additions should not be made
of consideration amount of Rs. 50,00,0007- on salé of such third floor under the head Long Term Capital Gam for
relevant ALY, 2011-12 ( i.e. not taken account mto the computanon of capml gain). ’ ’ -

i As mar tha anmn 'Mﬂﬁ.ﬁn af .A-dﬁi'lal sain el on hava olaimad lagal avmeandas snd aommicsinn of
nn . 2 ¢ compuwiion oI ¢apiia: gain m.suuutl\glu, J\gu Have ¢lalingq Iogal CXpOIscs and commission of

Rs, 2,00,000/- In this regard, you were asked to produce the receipt of such payments. During the assessment
.proceedmgs, it is stated that the same is submitted along with the ITR filed for the relevant A.Y. 2011-12. However, it

is found that no receipt of payment of Rs. 2,00,000/- was enclosed with the ITR. Thus, why the proposed additiens of .
Rs. 2,00,000/- claimed as legal expenses and commission should not ke made under the head of Long Tem Capital o
Gaat it suseties of 5 such rogeipt, . ’

iii). As per the compytation of capital gain submitted, you have claimed indexed cost of improvement Rs
3,93,850/- on construction of Rs. 92,500/- in Financial Year 1977-78 and Rs. 4,17,300/- on construction of Rs. 65,000/-
in Financial Year 1980-81. As per the provision of the Income Tax Act, any expenses or impropvement before
01.)4.1981 are to be completely ignored. The cost of improvement only after 01.04,1981 should be indexed, In
this regard, as per the provisions of Income Tax Act, why the amount of Rs. 5,93 ,850/- and Rs, 4,17,300/- claimed
indzxed cost of improvement which is actyally done before 01.04.1981 should not ignored, and proposed additions of
Rs. 593,850/« and Rs. 4,17,300/- should not be made under the head of Lgng Term Capital Gain of the agsessee for the
relevant AY, 2011-132, .

), In absence of proof u/s 80C amountmg toRs. | 00 ,000/- and s 80D amounting io Rs. 20, 000/- v.hy the 7
proposed additions of Rs. 1,00,000/- and; Rs 20,000/~ should not be made and added to the total incomg-of the assesses
for the relevant A,Y, 2011-12. :

4) In response to this notice, the AR of the assessee filed reply dated 24/02/2014 the gmﬁ of ﬂ]f:; reply .
is as under:- Y

i) Th sale of the third floor of property was st made. by he agsessee but by the ‘enent fraudulently
in his name and a criminal case is pending against him. Bised or our submission the Hon’ble Hi gh Court
of Delhi as well as Debt Recovery Tribunal has stayed the matter. - -
ii). - That as the assessee has expired on 30/08/2011 and since the - transaction. of the; sale ‘wag
completed by him therefore now at this stage it may not be possﬂale to produce property dealer to whom
the commission was paid.

iii).  Inrespect of indexed cost of improvement before 01.04.1981, the section 48 of the LT. Act, 1961

is rﬁperLmd and saml that the indexed cost of improvement is rightly clauned ws 55(2) (b) (1) of the LT.

A ot 1nz:1r B Froe =,
i “x'-; WAL e — -':-' S,
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iv). In respect of proof u/s SOC and 80CCF , it is said Ihat the proof is not traceable. However, this is
statutory deduction mentioned in the return may be allowed.

5) On the basis of the reply furnished, information/details fyrnished and dlscusg.lt;ui ‘with the AR Qf E
the assessee, the observations are made as foilows - B

a). [l is observed that it is fact that the immovable prt;npcrty amountmg to Rs. 50,00 000;'- is
sold en 14/01/2011 and the same is reflected in the AIR information of the assesses.
Though it is a matter of High court to decide whether the immovable property amounting
to Rs. 50,00,000/- is sold :by the assessee or not. Singe, as the AR of the assessee has
asserted during the assessment proceedings that the alleged registered sale deed of

property is not cancelled by the Hon’ble High Court till date. Even the copy of sale deed -
dated 14/01/2014 called for from the Sub- Registrar —~VIII, New Delhi u/s 133(6).is not
received, though the efforts are being made to receive it , but could not received. Since,
the matter is time barring and T have no other alternate except to make the best _]udgmeut
assessment u/s 144 of the LT. Act, 1961. Hencg, I, therefore, agree to consider that the
sale of the alleged immovable property is made by the assessee as per the AIR
information and accordingly compute the long term capital gain also on sale of the
alleged immovable property. Hence, an addition of Rs.- 50,00,000/- is made under the
head long term ¢apital gain on salc of immovable property and added to the total income
of the assessee, (Addition Rs. 50,00,000/-)
Penalty proceedings u/s. 271(1)(c ) of the I‘I’.Act,1961 is initiated sepnrately for
congealment of income, , _

b). It is observed that the . assesse¢ has claimed ‘legal expenses and commission - of
Rs. 2,00,000/- on sale of property, however ng payment of proof was submitted in this
regard Hence, in absence of any proof expenses claimed not allowed and an -addition of -

2,00,000/- is made under the head long term capital gain on sa,le of munovable
property and added to the total income of the assessee.

(Addition Rs. 2;00,000/-)
Penalfy proceedings u/s. 271(1)@ of the I.T.Act,1961 initiated separately for
concea]ment of income. )

c). It is obscrved that the assessee has clalmed 1ndcxed gost of i 1mprovcmcnt Rs. 5,93,850/-
on construction of Rs. 92,500/-in F.Y. 1977-78 and Rs. 4,17,300/- on construction of Rs.
65,000/~ in F.¥. 1980-81. The section 55(1)(b). of the LT. Act, 1961 ¢learly deals with" -
indexation of cost of improvement. As per the provision of this section any expenses or -
improvement made before 01.04.1981 are to be completely ignored. It means the -,
indexation of cost of improvement prior to 01.04.1981 to be taken as zero. Hence,
indexed cost of improvement. claimed amounting to Rs. 5,93,850/- and Rs. 4,17,300/- is
being disallowed and an addition of Rs. 10,11,150/~ ( Rs.5,93,850/-+ Rs. 4,17,300/-) is
made under the head long term capltal gain on sale of Immovable property and added to

the total income of the assessec. |
(Addition Rs. 10‘11 150;.)-

Penalty proceedings u/s. 2?1(1)@ of the LT Act,1961 is initiated separately for -
concealment of income, o . Sy
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d). It is observed that the assessee ha$ claimed deduction ws 80C and 80CCF amounting to
Rs. 1,00,000/- angd Rs. 20,000/ respectively. However, in absence of any proof , the same.

is being dlsallewed and added to the total income of the assessee.

In view of the above remarks, the total income is c'omp_utcd as under:-

. (Addition Rs. 1 zo,ooo/-)

Returned Income declargd by the assessee o Rs. 6,15,930/-
Addition:- As discussed above in para 5(a) o Rs.50,00,000/-
Addition:- As discussed above inpara 5(b) © - - Rs. 2,00,000/-
Addition:- As discussed above in para 5(c) . Rs. 10,11,150/~ .
Addition:- As discussed above in para 5(d) Rs. 1,20.000/-
Taxable income ' . Rs. 69,47,080!- K

© Assessed at Rs. 69,47,080/-. Issue necessary forms. Give credit for prepaid taxes as per challans”
available on record. Charges interest ws 234A, 234B, 234C & 234D accordmgly Wrthdraw Interest 244A

as per the provision of Income Tax Act, 1961.

of income.

Penalty proceedings u/s. 271(1)© of the IT.Act,l961 is initiated separately fqr s;oncgalment

[C] The Assessee filed appeal before the Ld. CIT(A). Vide impugned appellate order

dated 14.09.2016, the Ld. CIT(A) partly allowed the assessee’s appeal.

The relevant

portion of the order dated 14.09.2016 of the Ld. CIT(A) is reproduced as under:

A\Y

3. The assessment in this case _has been <completed at total income of Rs.

69.47,080/- against returned income of Rs. 6.15,930/-. The Assessing Officer observed

that as per ATR information appcllant hias transferred 3 flats on 06.07.10, 07 .06.10 and

14.01.13. The appellant had shown the sale in respect of flats of Rs. 1,.05.,50,000/- in

' .
his return of income. However, in respect of sale of third flat amounting to Rs. SO lacs.,

the appellant has stated as under:—

a.

“the assessee was owing a howuse aft C;193, vivek Wilrar, [Doeifi which
vwas ocoupifed By Frarrmr for residehtiat BPuLrpose. The assessee entered irrfo
= collaboraiionr agreerrrentd L - berilider =Fel=) stpooilation <> tFre
colfaboration agreemment was fhat the builder shall Dbuifd four Sstore)s
owrse .on the said pPlot arna shrall be entitied fo own first flodr resicdenrntiaf
flats /17 howuse of construction expenses. That v fermm of the arforesaid
agreaermerit fhre beuifaer bewuflt thhe féur store) owse arrd ore Hfoor was gof
regrsteredc Dy the assessee in the mname of the builder and one ffoor was
sold by the assoessee during the fife time and capital gains computed
thereor; was ouly deposifed wunder capiftal gaimns acoownt ofaiming
exenyption wunder section S4£5 of the fncome Tax Act, TO9ET. Copy of

-same is enclosed. This is further informed yowo that a fravd was

commiftted agairnst the assossee by a tenant who got the property
registered i Fis nanmre frsudufenﬂy The Hon’.ble Higfr Cowurt of Daelfv is
sefized with the matter. Copy of irrferirnm order of the For Bl ngh Coc.;rt
or Deffiis f:led Frerevwitfr. :

However, the Assessing Officer did not agrec with the i’eply of thhe appellant and

macde addition of R 50,000,000/~ with the following observations:—
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"It is observed that it is fact that the. r‘mm@qble property amounting to - Ks.
50,00,000/- is sp!d on 14.01.2011 and the Same. is rqﬂedted in the AIR information
of the a._sﬁessee. Though it is a matter of Hfg}{ Court tg--'decideq'- wkethe"f: the
;‘mmovable property émouﬁtfng to Rs. 50 lacs is sold by the aﬁ.ses&ee'or not. an(_:e
as the Authorized Repre.s'er:frcitfve of t;he assessee has *asserted during the
assessment p;-oceedirigs that the alleged registered sale deed of property is not
cancelled by the Hon'ble High Court till date. Even the copy of sale deed dateé’
14.01.14 called ﬁ:n; _ﬁﬁm the Sub-Registrar-VIII; New Delhi un_dér section 133(6) is
nét received, thbugh the Qﬁ”orr;s é‘are éreing made to receive it but could not
re.-cé:'v-ed Since the mattér} is time -ba}ﬂ-ing cmd I have no other.alternate except to
make the best judgement ?assesmem under section 144 of the Income Tax Act,
1961, Hence, 1, therefore, ;:rgrec to consider that the sale of the d!leged iwowable
property is made by the ?zssesseé as per the AIR information and a;:cgrdingly,
compute the long term capital gains also on sale of the alleged immovable
property. Hence, an addftion of Rs. 50 lacs is made under the head long term
capital gains on sale of immovable property. and added to the total income of the

assessee. "

5. Further, the addltlons were made with regpect to dlsallowance of commission
and the capltal gains arising on sale of other propemes
6. The appellant is in appeal before me and the grounds of appeal are as under:-

(1) That the Leamed ITO has erred in law and fact in pas.smg the
| ~ assessment arder for the asse,ssmem Yyear 2011-12.
2) The Learned ITO has erred in holdmg that the as.se.s'see has Sqfa' thme
ﬂoor where as in fact the assessee has sold om’y one ﬂoor.
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(3) 1ne Learned ITQ has erred in law. in fact ignoring rhe order of the
Hon'’ble High Court of Delhi and makmg in addition of Rs. 50,00,000/-
on account sale of floor.

(4) Without prejudtce above the Learned ITO erred in a‘reatmg the entire
sale (:omzderae‘zan as Cap:tal Gam W

S) The Learned IT: O has erved in law and facr in applymg the provision of
section 55(1)(b) af the Income Tax Act and the Learned ITC 0 has totally
misconceived the provision of law and the order of the Learned ITQ is
erroneous and aga_imt provision Qf Iaw and addiu’on of Rs. 10,11,150/~

. | is against provi.s'ipn of the law and liable to 53. de.leteqi ‘ ,

(6)  The Learned ITO has erved in making in addition of Rs. 2,00,0000/- on
acc_'o-zmt of cqmmissfon p‘éé‘d by the és’.sé._s,‘see. ' ‘ .

(7) The Learned ITO has erred in makiﬁg addition of Rs. 1,20,000/- on
account of deducﬁon cla:med by the g.s'.s'es.s‘ee u/s 80(3 80CCF of the Act.

(8) The order of the Learned ITO is arbztrary agarmt the prowszon of the
law based on surmise and conjecture and ligble to be set aside.

7. During the course of appeal, the a.ppr;llant .h-eijs furnished various’ submiééions.
The appellant has not pressed 'any of the grounds éxcept ground of app_gal No. 3 which
re_;laltcs to the addition of Rs. SGl‘lacs. The apﬁellant has si;aied that appelfaﬁt was owner .
of house property at C-193, 3™ Floor Phése-l, Vivek Vihar, Delhi. He had entered inﬁp
a developer agreement with builder in 2008, whereby the builder was s@ppséd to get
one floor of the 4 storey house to be_bui_]-d and fhe ré’n’iaiﬁing 3 storE:)::s had to be han&éd
over to the appellant. During the yéar under viewl, he handed over one storey to the
_.buil'de_r and the agreement was registéx;ed during the year undﬂ.consia&atibn. "The
appellant further sold another floor whlch has been aiready offered in the return of
income. The third floor had been let out to one Sh. Rajeev Shamla, son of late Sh.
Vijay Sharma for a period of 2 years and Sh. Ra;e:ev Sharma, vacate.d tjle property on
22/04/2012. Sh. Rajeev Sharma was real brother—in_-iaw of Sh. Sanjegv Dixit. Both
these persons connived tog;:ther émd fo;g_e’d a sale dt;e__:d of afofesaid flat l:;ny forging the
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SuzneLAs UL DL, KA INGET Kumar Manchanda. Sh. Sanje;g_v Dixit also obtained a bank
loan fro}n PNB Housing Finance Ltd., amounting to Rs. 40‘1398‘ against the mortgage of
this flat. dn being aware of this fact, the appellant ﬁlbved a pctition before High Court
of Delhi, which dirécted the parties to maintain a status quo in the matter. The matter
- was, thercafter, rcfcrred-befqr:e the Debt Recovery Tribunal. “The Debt Recovery
Tribunal has pas-sed its order on 01 .-{_)7;_'2_0] 6, the relevant p@rtion of the same is
rﬁ:pmdﬁced as under:- |

“ti) Whether the sale deed dated 14.01.2011 and registered ‘doéyménts No'.
i479 said to have been executed by R.K. Manchanda is 'trq.ie and valid gs
o con_rended by D3, or ﬁ;:rgéd and fabricated as contende& by the applicants?
(i) Whether the app;ﬁcants%_a..re enfiﬂed for .settfng' aside the proceedings
initigted by D3 under séction 14(2) of SARFA'EST ACT, 2002 before. Learned
ACMM, G.N. Pandey in Crl. Misc. application No. 54/2/201313 as prayed for?
10. As paint No. 2 is dependent qs the gutcamé of pgint No. 1 both points
discussed tagethéh The ?app!icarit No. 1 filed her gffidavit reiterating the case
stated in the TSA In her év.f;fence affidavit and marked and filed perpetual lease
deed AW1/1 and cqnve_-yance deed as AW1/2 and degth certificate of R.K
Manchanda as AW1/3 and the -fetter of mutation dated 29.05.12 issued East
Delhi, Municipal Corporatfion as AW1/4 and copy of rent deed executed by R.K.
Manchanda m favour of i?ajeev Sharma as AW1/5 and certified copy of alleged
sale deed dated 13.01.2011 said to have been executed by R.K. Manchanda in
favour of Sanjeev Dixit as:AW1/7 and copy of FIR in crime Ng. 49 of Vivek Vihar,
New Delhi as AW1/10 and the WILL of R.K. ‘Manchanda as AW1/14 and the
Expert opinion as AW1/16 and fet'te{'_ addressed by PNB Housing Finance Ltd.
dated 09.04.12 as AWI/_.‘} _On b;ehaff of the applicants. Further, the applicants
marked true copy of poisession natice as AWi/II. In the present case, the
appliconts are able to déénons;mterthmugh the evidence of"Aw;/i'and exhibit
AW1/1 to sz/_s, 'AWI/?_; to AW1/11 an'd'.Awiy’zs, AW1/14, and AW1/16 that
' tha? property originally b’efqnged- to R.K: Manchanq’a' and on “his death the
qp;o licants succeeded to the property. - .'Th_en the entfre dain': of the défendqnt No.
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3 bank is based is on the sale deed marked as AW1/7 said to have been executed
by R.K. Manchanda in favour of Sanjeev Dixit. ' _

11, On perusal of the documents exhrbft AW1/5 which is executed by R.K
Manchonda is compored with the documents sgid tq have been executed by R.K.
Manchanda as AW1/7 the phota Qf executants af exhibit AW1/5 is completely B
different with the photo h’mxed as executants in exhibit AW1/7. Moreover, qn
perusal of the sfgnaruréf of R.K. _Manéhgmda in exhibit AW:QS is completely
a“iffefent with AW1/7 and it shows to bare perusal AW1/7 is not executed by R.K.
Manchanda _cmd it was':‘ fmpersqngtéd by somegne else. 'Moreolu'er, .exhibit -
AW1/16 hond writing and finger prints expert documents reveals that the
5ignbrures on disputed c;’ocumehts d_nd ﬁdmits a'ocuments are -nat one of the
same. S |

12. The expert gfvén the. Qj;_‘..!fﬂl';(_)h as faﬂoﬂvs;

‘On the cumulative effect of the ?ea#ons'stat;ed above, | am of the opinion that
the disputed signatures of R.K. Manchanda have not been-wﬂtten by the writer of
the comparative signatuyres. Th‘é disputed aﬁd_ -th_e' qumpa‘ratfve signgtures have
been written by different writers. o |

! am also of the opinion that the dfspured thumb fmpre,ssfon of R.K. Mgnchandq
do not tally with the comparative thumb rmpressrons owning ta basic dﬂﬁ‘erence
of the pattern. The pattern of the disputed thumb impression is loop; but the
pattern of the comparative is WHORL.” _ -

13, - Thus, the evidence adduced the ‘applicants establish that R.K.
quchandc;f- did not éxecute orfgind! AW1/7 and that it was a farged cm.d
fabricated one. Thus, D3 does not have any right to proceed against the security
..r'n_terelst by abtaining farged and fabricated &béuments‘ frdm D1.- The D3 bq;rk
far‘!éd to establish thot the real R.K. Manchanda executed the oﬁgin&! of exhibii‘
AW1/7. On the other hand, the apphcants demonstrated by filing exh:bft AWI1/7
that the original AW1/7 is forged ana' fabricated and the th:rd respcndent bank
has no right with the alieged mortgaged property befongfng to the app.‘:cants in
the result, the securitization proceedmgs initioted by D3 is declared as nulf & void

and- as such the possessmn proceedings initioted under section .14. of the -
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SARFAESI Act before Learned ACMM, Delhi is hereby quashed and point No., 1 & 2
are answered in favour of the applicants. B

14, In"the result, TSA is q!!gwed and the proceedings inftr'ate'd by D3 bank
against the epplicants widef section 13(4) _&f the SARFAESI 'A(.-‘t and the .-
praceedings under section 14 of the SARFAESI Act before the Learned ACMM,
Delhi are hereby quashed and it is further Hé(q' that exhibit A wi/7 _fs'n ot executed
by the husbgnd of qpb!icgnt No. 1 and father of applicant No. 2.” B o

8. Itis, therefore, bserved that:

(i) pos_se_ssic}n of the property remains ivith tha applicant;
(ii) no consideration was received for the _al leged sale of property;
(i) Thirdly, as held by the Debt Recovery Tribunal on the- hasis-of hand writing
experts that the said deal was not executed by the appellant and the forged
documents were held to be null and void.

-

9, In such Gir@umsténces,: it cannot be held that property had been transferred
during the year under consideration. In fact, the appellant continued to be the owner of
the property. Singe, there was no sale of property, the addition of Rs. 50 lacs made by

the Assessing Officer is de]etedi -

[D] This present appeal has been filed by the assessee against the aforesaid
impugned appellate order dated 14.09.2016 of the Ld. CIT(A). At the time of hearing,
Revenue was represented by Shri Surender Pal, the learned Senior Departmental
Representative (“Ld. Sr. DR”, for short). However, none was present from the

assessee’s side. In the absence of any representation from assessee’s side, at the time
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of hearing before us, we heard the Ld. Sr. DR; who relied upon the order dated
04.03.2014 of the Assessing Officer and the aforesaid impugned order dated
14.09.2016 of the Ld. CIT(A). After perusal of the materials on record, including the
order of the AO and the aforesaid impugned order dated 14.09.2016 of the Ld. CIT(A),
we find that the Ld. CIT(A) has passed speaking order on merits. Relevant portion of
the impugned order of the Ld. CIT(A) has already been reproduced in foregoing
paragraph [C] of this order. We find that the Ld. CIT(A) has given detailed reasons for
his decision on merits in the aforesaid impugned appellate order dated 14.09.2016 of
Ld. CIT(A). During appellate proceedings in Income Tax Appellate Tribunal ("ITAT”, for
short) no material has been brought for our consideration to persuade us to take a view
different from the view taken by the Ld. CIT(A) in the impugned order on merit. After
hearing the Ld. Sr. DR and after perusal of materials on record, and further, in view of
the foregoing discussion, we decline to interfere with the aforesaid impugned appellate

order dated 14.09.2016 of Ld. CIT(A), and accordingly, this appeal is dismissed.

[E] Before we part; we explicitly clarify that the assessee will be at liberty to
approach ITAT for restoration of the appeal in accordance with Proviso to
Rule 24 of Income Tax (Appellate Tribunal), Rules, 1963. If the assessee
does approach ITAT for restoration of the appeals in ITAT, the matter will be
considered in accordance with law having regard to the facts and

circumstances.
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[F] In the result, appeal filed by Assessee is dismissed.

Order pronounced in the open court on 12/12/2019.

Sd/- Sd/-
(AMIT SHUKLA) (ANADEE NATH MISSHRA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Dated: 12/12/2019
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